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In the matter between: 

CAREL JACOBUS VAN ZYL            First Complainant 

HESTER DORETHEA VAN ZYL       Second Complainant 

 
and  

 
PIETER CRONJE MAKELAARS            Respondent 

____________________________________________________________________________ 

Reconsideration in terms of Section 234(1)(a) of the Financial Sector Regulation Act 9 of 

2017 (The FSR Act) 

____________________________________________________________________________ 

A. INTRODUCTION  

[1] Pursuant to a complaint from the complainants, this office investigated the matter and 

made a recommendation in terms of Section 27 (5) (c) of the Financial Advisory and 

Intermediary Services Act 37 of 2002 (FAIS Act).  The recommendation was rejected by 
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respondent and the matter then proceeded to final determination.  On the 6 August 2018 

this office made a determination. 

[2] The respondent then approached the Financial Services Tribunal (the Tribunal) in an 

application for the determination to be reconsidered in terms of Section 230 of the 

Financial Sector Regulation Act 9 of 2017 (FSR Act).  

[3] A hearing was convened before the Tribunal where the respondent was represented by 

an attorney and the complainants appeared in person.  This office did not appear.  The 

Tribunal then came to a decision and made an order in terms of Section 234 (1) (a) of the 

FSR Act. The order reads as follows: 

“The Determination of the Ombud dated 6 August 2018 is set aside and remit the matter 

to the Ombud for further reconsideration in terms of section 234 (1) (a) of the FSR Act.”  

What follows are this office’s reasons for its findings after further consideration of the 

matter. 

 
B. THE PROCESS AND PROCEDURE 

[4] Due to the history of this matter as stated above, this office is compelled to comment about 

the provisions of the FSR Act.  In particular Chapter 14 of the Act, sections 230 to 235.  

[5] The FAIS Ombud Office was established for the purpose of providing a dispute resolution 

mechanism to members of the public in their disputes with financial services providers in 

terms of the FAIS Act. In terms of the statutory provisions, the dispute resolution 

mechanism is to be provided efficiently, that is without delay and without exposure to high 

costs.  The quick finality and closure as well as the avoidance of long drawn out processes 

and procedures is a feature of effective dispute resolution mechanisms.  
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[6] The FAIS Act previously provided for appeals by parties aggrieved by the dispute 

resolution outcomes to a Board of Appeal (“the Appeal Board”) that was constituted in 

terms of the Financial Services Board Act (“the FSB Act”).  The Appeal Board enjoyed an 

appeal jurisdiction in terms of which it had powers to make any order that it deemed fit for 

purposes of resolving a dispute. A party could further take such decision on review to the 

High Court.  Although some parties abused the system with non-meritorious appeals, the 

system was predictable and it worked. 

[7] The FAIS Act must now be read with the FSR Act.  The Appeal Board was abolished 

during the Twin Peaks process and the Financial Services Tribunal (“the Tribunal”) was 

established by the FSR Act. Instead of taking a matter on appeal aggrieved parties must 

now apply to the Tribunal for a reconsideration of the relevant decision in terms of section 

230 of the FSR Act. 

[8] As a creature of statute the orders that the Tribunal can make are prescribed by section 

234 of the FSR Act. Below are the provisions of the section: 

‘234. (1) In proceedings on an application for reconsideration of a decision the 

Tribunal may, by order— 

(a)  set the decision aside and remit the matter to the decision-maker for further 
consideration; 

(b)  in the case of a decision of any of the following kinds, also make an order 

setting aside the decision and substituting the decision of the Tribunal: 

(i)  A decision in terms of Chapter 13; 

(ii)  a decision referred to in paragraph (b) or (c) of the definition of 

‘‘decision’’ in section 218; and 

(iii)  a decision of a kind prescribed by Regulation for the purposes of this 

section; or 

(c)  dismiss the application’.  
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[9] The term “reconsideration” is not defined in the FSR Act. It must be given its ordinary 

meaning within the context of the FSR Act.  However, whatever the term may mean it is 

certainly not  an appeal. This leaves powers of the Tribunal extremely limited and 

prescribed by section 234.  Thus, unless the decision is any of those referred to in (i-iii) 

above, the Tribunal is unable to substitute any order of its own after setting aside a 

decision makers decision.  The Tribunal is compelled to refer the matter back to the 

decision maker ‘’for further consideration”. There is also no requirement for the Tribunal 

to have received new evidence to be considered by the decision maker when it refers a 

matter back for “further consideration”, neither is there a requirement for the Tribunal to 

provide any guidance to the decision maker with respect to the reconsideration.  

[10] Exactly what was intended by the legislature is not clear and has led to some confusion 

between the Ombud Office and the Tribunal.  It appears that what was intended was for 

the Tribunal to treat an application for reconsideration similarly to a review; where the 

Tribunal would not be required to deal with the merits of a matter referred to it, but with 

the question of whether the right procedures have been followed. This is because the 

Tribunal cannot substitute what it thinks is the ‘correct’ decision.  It is not empowered to 

do so.  

[11] If it was intended for the Tribunal process to be a review, then it would make sense to refer 

the matter back to the decision maker to consider the matter further, presumably after the 

procedural breaches have been addressed.  However, that is not what has been provided. 

The position gets more complicated when the Tribunal makes findings regarding the 

merits of the matters referred to it for reconsideration, that is, findings of fact and law which 

contradict the findings of this office.  The question that concerns this office is this: having 

referred the matter back to this office, is this office bound by the findings of fact and law 

made by the Tribunal concerning the merits of the dispute?  Understanding that having 
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made findings on the merits, the Tribunal is then unable to substitute its own decision and 

is compelled to refer the matter back to the decision maker.  The situation becomes even 

more complicated if one considers the situation where this office is unable to agree with 

the findings of fact and law made by the Tribunal where such findings are not even 

supported by any of the evidence on record.  The question is then what the status of such 

findings is against the findings of this office.  

[12] Perhaps it was never intended that the Tribunal would make findings regarding the merits 

of the complaint and then remit the matter back to this office for further consideration.  

What was intended was for the Tribunal to deal with the matter as a review and having 

found that the process in this office was, in some way, flawed or unfair to one of the parties, 

refer the matter back for further consideration. The difficulty however remains as to why 

the statute provides for a reconsideration of the matter by the Tribunal instead of providing 

for a review as would by a forum that is not expected to consider the merits of a matter.  

[13] It will not be possible for any decision maker to further consider a matter if the Tribunal 

made findings of fact and law pertaining to the merits of the complaint. This office currently 

has an untenable development where the Tribunal made findings of fact contrary to what 

this office as a decision maker made, pertaining to the merits of the complaint, and has 

remitted the matter to this office for further consideration.  In respect of those findings of 

fact and law, the decision maker is functus officio and further consideration cannot mean 

that the decision maker must overturn its own findings based on the Tribunal decision.  It 

becomes even worse when the decision maker is of the view that the Tribunal committed 

errors of fact and law in coming to its decision.  There can be no basis in law for this office 

to reconsider its decision much less come to a different decision or conclusion. 

[14] If there was procedural unfairness in coming to a decision, then the Tribunal should be 

empowered to point it out, set aside the decision and remit it for further consideration.  In 
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that situation the decision maker can correct the procedural unfairness and consider the 

matter further.  However, the current process is to the effect that matters are remitted to 

this office by the Tribunal after the latter has made findings of fact and law, pertaining to 

the merits of the complaint, which findings are contrary to the findings in the determination 

or decision that was reconsidered by the Tribunal.  In other words, the Tribunal treats a 

reconsideration as an appeal, which is not a complete process as the Tribunal is not 

empowered to substitute a decision of its own. The resulting loop has become  very difficult 

to manage and it is not in the best interests of the consumer nor is it in the interests of the 

financial services industry. 

[15] Having said all the above, it is accessory to then pose the question as to what role the 

Tribunal is expected to play if it does not enjoy any appeal jurisdiction.   If it is confined 

only to matters of process and procedure and the fairness thereof, its hands will be tied 

as it is unable to deal with the merits.  That begs the question, what is the role of the 

Tribunal if it does not enjoy any appeal jurisdiction.  Perhaps appeal jurisdiction needs to 

be restore to the Tribunal, whereby it can make findings on the merits and make orders 

that it deems just, fair and reasonable in the circumstances - Just as the Board of Appeal 

was empowered to do. 

C. PAJA 

[16] It is important to refer to the Promotion of Administrative Justice Act 3 of 2000 (PAJA).  

We do not intend to present a detailed discussion of the Act; but it is relevant to this 

determination.  To begin with, section 230 (1) (b) of the FSR Act provides that 

reconsiderations of decisions constitute internal remedies as contemplated in Section 7 

(2) of PAJA.  The effect is that parties may not proceed to other adjudication fora, such as 

a High Court review, unless an application was made in terms of Section 230 (1) of the 

FSR Act. 
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[17] Section 235 of the FSR Act provides that any party (this includes a decision maker) 

dissatisfied with an order of the Tribunal may institute proceedings for judicial review in 

terms of PAJA or any other law.  This means that a party dissatisfied with the Tribunal’s 

order will have the following choices: 

a) Where the Tribunal dismisses an application for reconsideration, the only available 

remedy is a review in terms of Section 235 of the FSR Act; 

b) Where the decision is set aside and remitted to the decision maker, the latter has 

the right to proceed to a judicial review; 

c) A judicial review may also be brought in terms of the common law; 

d) However, since judicial reviews are time consuming and expensive, parties may 

be reluctant to proceed to the High Court; with the result that a dissatisfied party, 

being the complainant, may wish to wait for the decision maker to further consider 

the matter on being remitted by the Tribunal. 

 
[18] This last option is problematic, if the decision maker comes to the same conclusion again, 

on the merits, the respondent in the complaint will be dissatisfied and will make application 

to the Tribunal for a reconsideration, for a second time.  What happens in the Tribunal this 

time?  They may dismiss the application or come to a different conclusion, in which event 

the perplexed applicant, if they can afford to, will have no choice but to take the matter to 

judicial review.  But equally perplexing will be an order of the Tribunal setting aside the 

decision for the second time and having no choice but to remit the matter to the decision 

maker for a second time.  It is plain to see that this is a chaotic outcome that was not 

contemplated in the FAIS Act and could not have been contemplated in the FSR Act; but 

in practical and real terms it is really happening. 



8 
 

[19] The problem becomes more complex.  If a party proceeds to judicial review in terms of 

section 235 of the FSR Act, that party will have to satisfy the requirements of Section 6 of 

PAJA.  A reading of this section shows that the remedy is targeted towards unfair or 

unlawful administrative action.  This office, including other decision makers, is engaged in 

dispute resolution.  Its function does not include the promotion of efficient administration 

and good governance. Nor is the Ombud an administrative functionary.  This office 

performs a quasi-judicial function.  An application for judicial review in terms of section 6 

of PAJA may not be an appropriate remedy; particularly where a dissatisfied party is 

challenging the merits of the decision.  In other words, judicial reviews are a challenge to 

the way in which a decision has been made, rather than the rights and wrongs of the 

conclusion reached. 

[20] This may mean that the dissatisfied party will have no option but to have the matter 

remitted back to the decision maker who will be able to make the same decision again, so 

long as it does so in a lawful way.  The experience of this office is that most matters were 

taken on appeal, and now reconsideration, because one of the parties is dissatisfied with 

the conclusion reached in respect of the merits of the complaint.  Their case is that a 

decision was incorrect therefore, what dissatisfied parties want is an appeal not a review.  

The now defunct Board of Appeal provided such a remedy. 

[21] However, section 235 of the FSR Act does provide for a party to proceed to judicial review 

in terms of “any other law”.  This is possibly a reference to common law.  If a High Court 

is approached in terms of the common law, it will only be because the parties want the 

High Court to deal with the merits of the decision makers finding.  It is possible then that 

the High Court will consider the merits of the matter and be able to substitute an order of 

its own.  That then begs the question, why should the Tribunal not be empowered to 

consider the merits and also make an order that is just and equitable in the circumstance. 
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[22] Ordering a remittal, as in this matter, would constitute a waste of time and resources.  

Scarce resources must not be spent on mere formalities which are not dispositive of a real 

dispute between the parties. 

See: GAVRIC v REFUGEE STATUS DETERMINATION OFFICER AND OTHERS 2019 

(1) SA 21 (CC) 

[23] A useful judgement to consider on this topic is: 

AIRPORTS COMPANY SOUTH AFRICA v TSWELOKGOTSO TRADING 

ENTERPRISES CC 2019 (1) SA 204 (GJ) 

We refer to the following text taken from the judgement: 

‘ In a number of appeal court decisions, mistake of fact have been recognised as a ground 

of review, both under the principle of legality and in terms of PAJA. In Pepcor the Supreme 

Court of Appeal (SCA) reasoned that a functionary cannot render a proper decision made 

in ignorance of material facts. But then cautioned that, in order to avoid collapsing the 

distinction between appeal and review, where the functionary is vested with the power to 

determine whether facts exist and whether facts are relevant, a court on review could not 

interfere if the functionary was in error as to these matters. 

This demarcation of the ambit of review for mistake of fact is not without difficulty. It rests 

on the proposition that a functionary may not lawfully make a decision based upon an error 

as to the material facts unless the functionary enjoys the power to establish those facts, 

in which event such an error is not reviewable. 

In sum, a court may interfere where a functionary exercises a competence to decide facts 

but in doing so fails to get the facts right in rendering a decision, provided the facts are 

material, were established, and meet a threshold of objective verifiability. That is to say, 
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an error as to material facts that are not objectively contestable is a reviewable error’. The 

exercise of judgment by the functionary in considering the facts, such as the 

assessment of contested evidence or the weighing of evidence, is not reviewable, 

even if the court would have reached a different view on these matters where it 

vested with original competence to find the facts. 

I recall that to make out a case on review on the basis of mistake of fact, an 

applicant must show that the decision was vitiated by error as to a material fact that 

is uncontentious and objectively verifiable. (our emphasis) 

 
[24] The point we make is that even if a party takes the matter to judicial review based on the 

principle of legality, based on the nature of the dispute and the disputes of fact, the test in 

the ACSA case, above, will not be satisfied.  This is a further reason why the procedure 

required is an appeal and not a review. 

D. RECENT DECISIONS 

[25] We now refer to some recent decisions of the Tribunal which serve to highlight the 

problem. The decisions are as follows: 

Vivian Cohen v The Pension Funds Adjudicator and others Dated 25 April 2019 (the 

Cohen decision) 

Impectus Brokers and Financial Services CC and others v J C Muller and others 

FAB 123/2018 dated 27 August 2019 (the Impectus decision) 

The third decision we highlight is the above matter. 

 
E. COHEN DECISION 

[26] The Cohen decision, written by the learned judge Harms (Deputy Chairperson of The 

Tribunal) is significant.  In paragraphs 4 to 11 the learned judge correctly summarises the 
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powers and functions of the Tribunal regarding the process of reconsideration of a 

decision.  At the end of the analysis, the learned judge had this to say: 

“How in the light of this mix of provisions the process may unfold hereafter is a mystery 

to us.”  

[27] May we add that we are equally perplexed.  However, on the facts of the Cohen decision 

the Tribunal found that the procedure was not fair to the respondent and was able to set 

aside the decision and remit it for further consideration.  The result could have been 

completely different if the issue on application to the tribunal involved findings of fact on 

the merits of the complaint and where no procedural unfairness was present. 

F. IMPECTUS DECISION 

[28] We now turn to the Impectus decision.  At the outset we point out that it is not our intention 

to criticise the Tribunal.  Bearing in mind the present state of the legislation, there was 

bound to be confusion and the type of order made in the Impectus decision was inevitable.  

This was an application for reconsideration in terms of section 230 of the FSR Act.  The 

application to reconsider was in respect of a determination of the Ombud office.  

[29] To begin with, the Tribunal treated the principle issue as being non-compliance with 

section 20 (3) of the FAIS Act.  There was a directive from the Deputy Chair in this regard 

wherein the Tribunal was directed to deal with only one issue and that issue concerned 

the delays within this office as well as the delays caused by the complainant in dealing 

with the complaint.  The Tribunal considered the record and made a finding that the delays 

were contrary to the provisions of section 20 (3).  This is an issue which deals with 

procedure and the fairness of the procedure in this office.  The Tribunal considered the 

submissions from the parties and came to the conclusion that the delay in this office was 

unreasonable.  This office was not represented at the hearing.  



12 
 

[30] Notwithstanding a directive from the Deputy Chair, the Tribunal, mero motu it seems, 

proceeded to go beyond the scope of the directive and delved into the correctness of the 

decision of this office.  This is irregular as the Tribunal does not enjoy any inherent powers 

to extend its inquiry beyond the directive.  The problems do not end there. 

[31] Having concluded its decision, the Tribunal made the following order: 

(1) The application for reconsideration is granted;  

(2) The Ombud’s determination is set aside;  

(3) The respondent’s complaint is dismissed  

The order in paragraph (3) is incompetent.  The FSR Act does not confer powers on the 

Tribunal to set aside or dismiss the complaint.  The Act provides that the Tribunal may set 

aside the decision and remit the matter to the decision-maker for further consideration 

(section 234 (1) of the FSR Act).  This is confirmed by Judge Harms in the Cohen decision.  

The order dismissing the complaint is outside of the Tribunal’s powers and therefore 

cannot stand. 

G. THE ABOVE DECISION 

[32] We now deal with the above decision.  Unlike the Tribunal panel in the Impectus decision, 

the Tribunal panel in this case did consult the Cohen decision for guidance.  The Tribunal 

correctly found that the Cohen decision was of assistance regarding the nature of the 

powers of the Tribunal in an application in terms of section 230 of the FSR Act.  The 

Tribunal accepted that this process was not an appeal in the ordinary sense of the word 

and that the powers of the Tribunal were limited.  The Tribunal concluded that a 

determination by this office falls to be considered in the light of the approach set out in the 

Cohen decision. 
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[33] However, having said this, it is abundantly clear that the Tribunal then proceeded to deal 

with the matter as an appeal.  There are two points to consider;  

a) In fairness to the Respondent, he did set out several grounds for reconsideration 

which can amount to procedural unfairness; which means that the Tribunal had the 

powers to deal with them as a review.  The Tribunal in fact listed these grounds in 

paragraphs 12.1 to 12.6. of the decision. Thereafter the Tribunal did not address 

these grounds at all, nor did they play any role in the decision to set aside the 

determination. 

b) Instead the Tribunal proceeded to deal with the matter as an appeal, making 

findings of fact and law pertinent to the merits of the complaint.  In paragraph 14 of 

the decision the Tribunal sets out the issues before them; all of these issues relate 

squarely to findings of fact and law relating to the merits and do not fall to be dealt 

with in a review.  The Tribunal makes no decision based on the fact that a case 

was made out where the determination was vitiated by error as to a material fact 

that is uncontentious and objectively verifiable. 

[34] On a reading of the Tribunals decision, the matter was merely dealt with as an appeal in 

the same way the Board of Appeal dealt with appeals.  We do not intend to dissect the 

Tribunals decision, but all the material findings are on fact and law pertaining to the merits 

of the complaint where all of those issues were contentious and required investigation by 

this office.  There was no finding that the process in this office was procedurally unfair to 

the respondent.  A good example is the following finding by the Tribunal: 

“It is probable in our view, the Respondents substantially understood the nature of 

investments, and went into them with their eyes open”. 
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[35] In terms of the prevailing legislation, the Tribunal had no powers to make such a finding.  

There is no suggestion that there was procedural unfairness; instead the Tribunal 

substituted its own finding having found that this office had committed an error of fact.  The 

Tribunal does not have the powers to do so. 

[36] There are many such examples in the decision.  Just to illustrate the point, the Tribunal 

made the following finding: 

It is probable in our view that the Respondents understood or were aware of the high risk 

of the investments for the reason that they attended meetings relating to the investments 

in question and acknowledged having been provided with relevant prospectus and/or 

information on each investment. 

[37] This is not a matter of procedural unfairness.  The Tribunal is making a finding based on 

the probabilities.  When any Tribunal makes such findings, it does so by considering the 

undisputed facts and testing the probabilities of the disputed facts based on each party’s 

version; the Tribunal then makes a finding based on what they believe is most likely to 

have happened.  This is what a Tribunal will do in an appeal.  The Tribunal here, does not 

have such powers.  

[38] But the reasoning followed by the Tribunal can also lead to errors of fact.  In its reasoning, 

the Tribunal found that the complainants must have been aware of the risks in the 

investments because they attended meetings relating to the investments in question.  The 

evidence and the investigations by this office shows that the complainants attended 

meetings with the broker and the promoters of the product.  The promoters are not likely 

to take the opportunity to disclose to potential investors the serious risks in their product.  

They will do the opposite.  They want to sell their product.  Based on the probabilities, with 
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respect to the Tribunal, the latter made a material error of fact in pursuit of an issue over 

which they enjoyed no jurisdiction. 

H. CONCLUSIONS 

[39] The conclusion we come to is that the findings of fact and law made by the Tribunal in this 

decision were not made in the exercise of their limited powers in terms of the legislation 

and therefore those findings cannot stand.  Secondly, in referring the matter back to this 

office to consider the matter further we cannot be expected to reconsider the matter whilst 

being bound by the factual findings of the Tribunal.  Particularly where this office is of the 

view that the factual findings by the Tribunal amount to errors of fact, it will be wrong in 

law for this office to change its mind and come to the same factual conclusions as the 

Tribunal in circumstances where this office is functus officio and does not agree with the 

Tribunals findings.  Apart from everything else, such a process will completely undermine 

the independence of this office.  The legislation provides for this office to be independent; 

it is not likely that the legislator will then proceed to undermine that independence with a 

process which requires the Tribunal to exercise an appeal jurisdiction followed by a referral 

to this office after it finds that, on the facts, this office was wrong.  This office simply cannot 

make a different finding based on this process.  

 
[40] However, where there was procedural unfairness, this office would correct the offending 

procedure and come to a conclusion, it might even be a different conclusion depending 

on the nature and materiality of the offending procedure. There is also scope for this office 

to reconsider its decision where the Tribunal points out that the determination, or parts 

thereof, were vitiated by error as to a material fact that is uncontentious and objectively 

verifiable. 
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[41] Moreover, the current process, with all of its flaws, does not serve the purpose of quick 

and cost-efficient dispute resolution.  This is the very mandate of this office. 

Extended delays will be inevitable while matters go back and forth between the Tribunal 

and the decision makers until eventually one of the parties undertakes the expensive, and 

time-consuming step, of proceeding to the High Court with an application in terms of 

section 235 of the FSR Act.  But even then, the matter may not get finalised as this is a 

PAJA review and the High Court is likely to refer the matter back to the Tribunal or the 

decision makers.  

I. RECOMMENDATION 

[42] We accept that there must be some form of process and procedure where, if a party to a 

complaint is dissatisfied with a decision makers finding, such party may take the decision 

on appeal.  The process has to be quick and final. 

[43]  We recommend that an amendment to the legislation be made as soon as possible. 

  
J. OUR DECISION 

[44] We now turn to the determination in this matter.  For reasons stated above, we cannot be 

bound by the factual findings of the Tribunal.  Nor is there any procedural unfairness to 

remedy.  We therefore come to the same conclusions for reasons stated in our 

determination dated 6 August 2018. We are also compelled to make the same order. 

K. THE ORDER 

[45] Having considered the matter further, and for reasons stated in the determination herein 

dated 6 August 2018, the following order is made: 

1. The complaint is upheld; 

2. The respondent is ordered to pay the following: 
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2.1)  R337 000 to the first complainant 

2.2)  R412 000 to the second complainant 

3. lnterest on this amount at the rate of 7% per annum from the date of the determination to 

the date of final payment. 

4.  Once the payment is made as ordered, the complainants are to cede their rights in respect 

of any further claims to these investments to the respondent. 

5. Should any party be aggrieved with the decision, leave to appeal is granted in terms of 

section 28 (5) (b) (i), read with section 230 of the Financial Sector Regulation Act 9 of 

2017. 

 
 

DATED AT PRETORIA ON THIS THE 20th DAY OF AUGUST 2020 

 

_________________________________________ 

ADV NONKU TSHOMBE 
 
OMBUD FOR FINANCIAL SERVICES PROVIDERS 
 

 
 


